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INTRODUCTION 



For six years the Center for Youth Development and Research 
has sponsored monthly seminars. Daring each academic year, 
these sessions focus on a general topic related to youth. 
Because the Center encourages an interdisciplinary approach, 
those who participate come from many areas of \he 
University community, faculty as well* as students; and 
because we believe in a close alliance and on going exchange 
betwejen those who research and gather knowledge, those 
who teach, and those who are in direct practice, many partic 
ipants come from the community at large. All have a mutual 
interest in young people, ^ ; ; ^ 

This publication is the Center's way of sharing, in what 
we hope is an informative and practical style, the substance, 
the most ox^iting and stimulating discussions of our meet- 
ings. Please remember, this is not an edited transcript, but 
rather a freer drawing together of ideas and, highlights. Our 
hope is that this booklet will be helpful in stimulating more 
discussion and will enrich our work with and understanding 
of youth. *^ 

Our focus during 1974-75 was on the issues related to the 
rights of youth. We were delighted to be faced with a very 
practical jDroblcm this year. Interest in th^se sessions was so 
great that we needed a room twice the size of the one we had 
used for the past five years to accommodate all of Jhose who 
came. Evidently, the topic was particularly timely. Moreover, 
those who addressed the issues did so by providing us with an 
unusually rich background and by looking very directly at 
the hard, controversial questions. Let me introduce our 
speakers in this series: 

to 

Patricia Wald, Staff Attorjney oif the Mental Health 

Law Project, Washington,/ D.C. 
Jack Wallinga, M.D., Director of Child Psychiatry, 

Children's Health /Center & Hospital, 

Minneapolis , ^ * ' 

Richard \Hey, Professor ^ Head, Family Social 

Science Department, University of Minnesota, 

St Paul, 

Robert Levy, Professor, Law School, University of 

Minnesota, Minneapolis 
Jay Lindgren, Director, PORT Group. Home Project, 

Rochester 



Peggy Nordseth, Student, University College, 
University of Minnesota, Minneapolis 

Cliff Hooker, Professor, Department of Educational 
Administration, University of Minnesota, St 
Paul 

Barry Feld, 'Professor, Law School, University of 

Minnesota, Minneapolis 
T. Williams, Ombudsman for Corrections, State 

Department of Corrections, St. Paul 
Norman Sprinjhall, Professor, Department of 
• * Psychoeducational Studies, University of 

Minnesota, Minneapolis 
Sus^nne Sedgwick, Judge, District Court of 

Hennepin County, Family Division 
Patricia' Belois, Attorney, Public Defender in 

Hennepin County Juvenile Court 
Gisela Konopka, Director & Professor, Center for 

Youth Development and Research, University of 
' Minnesota, St. Paul 

Don Marshall, Professor, Law School, University of 
Minnesota, Minneapolis 

Furthermore, you should know something of the wide 
variety of backgrounds of those who attended our sessions 
and participated in discussions. The average attendance this 
year was 45 people per session. Those community agencies 
and yroups represented "w.ere: 

COMMUNITY AGENCIES Jerry Gamble Boys Club 
/VND SERVICES: Jewish Family & Children's 

Service 

Arlington House LAMP Youth Project 

Augsburg College of Social League of Women Voters 

Work ^ . ~ Lind School 

Big Brothers, Inc. . , Maria Group Home 

Boys^Club of Minneapolis Minneapolis Family & Chil- 
Capitol Community Serv- dren's Service 

, ices . Minneapolis Public Schools 

Community Health, & Wei- Minnesota Department of 

fare Council ^Corrections 
Girl Scouts of St Crdix Minnesota Department of 

Vtilley Education 
Greater Minneapolis Girl Minnesota Department df 

Scou^Coundir ' Health 
Hennepi^i County Court Minnesota Department of 

Services ^ Manpower Services 

Ii)t6nsive Tutoring Prelect, Minnesota Montessori 
. ^ Wilder Foundation Foundation 



Minnesota Resource Center 
, for Social Work Educa- 
tion, Augsburg College"'* 
Native America Youth 
Olson Junior High School 
Operation de Novo ' , 
Ramsey County QpurtServ* 
. ices 

St. Paul American Indian 
' Center 



The Enablers, Inc. ^ 
Urban Coalition of Minne- 
apolis 

W. ' 7th St. Community 
• Center 

Walk-in Counseling Center, 

Inc. >^ 
Wilson Junior High School 
Youth Action 



UNIVERSITY UNITS: 

College of BJological 
. Sciences 
College of Education 
Coljege of Home Economics . . 
Continuing Education in 

Social Work " 
Delinquency Control 
Department J>i Family 

Social Science 
4-H ^ 
General College 



Institute of Child Develop- 
ment 
Law School 

Office of Career Develop- 
ment 

Office of Student Affairs 
School of Nursing 
School of Public Health ^ 
School of Social Work 
Student Life Studies 
..University Personnel De- 
partment 



There are a few more things I would like to say before yve 
begin. First, a great deal has been written and discussed about 
children's rights. We realize that in the strictest sense one is 
legally a child until the age of 18. However, our fc^us is 
deliberately on that agj? group we call "youth," approxi- 
mately twelve years until eighteen to twenty-three years. We 
do this fcjecause we, wish to creat€t,a special awareness of the 
rights issues of adolescents and young people. It is a myth 
that only young children are abused or treated disrespect- 
fully. Our work continually shows the problems confronting 
young people and their stake in rights. 

Secondly, by concentrating on rights, we do not intend 
to 'convey that we . believe rights are. the only, or even the 
most important part of youth's relationships to other persons 
or to socfety. Certainly rights are only a pari of how people 
respond to each other. Mutual respect, love, loyalty, feelings 
of responsibility are all important. W^ need to emphasize this 
perspective* 

Finally, I wish to stress that this publication is not a 
manifetto, not a document promoting a particular consensus 
or course of action. Nor is it a broad survey of all the litera- 
ture, on the subject, although we acknowledge many perti- 



nent resources. Rather, we share seminars with you which 
were designed as open forurnsfor discussion in which diverse 
opinions were encouraged and the vast Complexities of the 
■ issues were not diluted. You may come to terrhs in your own 
way with what you are about to reader 

As in the past, we are indebted to Nancy Belbas for her 
wotK^ in writing/editing this publication. / 

Gisela Kortdpkaj CLS.W.^ 

Director and Professor ' ' , , ^ 

Center for Youth Developments Research • - . ^ 

University of Minnesota . * \ ' " 

325 Haecker Hall 

*St. Paul, Minnesota 55108 



EDITORIAL/NOTE 

The following presentation of ideas and inform^on was 
gathered from eight monthly seminars. To provide continuity 
and conciseness to this publication, I have taken editorial 
license with the transcripts of those meetings. In some in- 
stances participants' comments from several separate but re- 
lated discussions liave been combined. In other cases, I have 
taken the liberty of summarizing concepts and data. 

Hopefully, the participants will find this format accept- 
able and, along with other readers, will recognize how greatly 
their individual contributions added to the scope and depth 
of ouf discussion. 

Nancy Belbas, Writer/Editor 
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yoin\n rights 

to be reqarded eDpery>m 



I. WHAT IT MEANS TO BE REGARDED 
AS A PERSON 

The right to be regarded as a person is used again and 
again in contemporary discussions and articles on the 
rights of yout^|. I n some ways the phrase seems obvious 
and self-explanatory in the context of today's culture. 
But is it? In reality, what we meaa by considering youth 
as human beings has many implications Vt/hich we find 
provocative and far from simplistic. 

First this view signifies a turning away from a status 
historically conferred upon youth: that of chattel, of 
obedient, subservient child, a lesser in families, as well as 
in society. Patricia Wald detailed this historical position 
in her presentation which the Center's Quarterly Focus, 
published in January 1975. 

However, rather than concentrating on what we 
vyish to abandon as a beginning to this discussion of tne 
rights of youth, let's look instead at what it means to be 
regarded' as "a person," Gisela Konopka contributed to 
this examination by helphg. us define those common 
and special characteristics of all human beings. 

First, Konopka suggested, every human being ^is a 
singular entity, unique and different from other human 
beings. We can never legitimately generalize about The 
Adolescent, r/?e Youths but rather help direct thj 
development of each person toward his/her indiviriu- 
allty, discovering the uniqueness in'^each persorv. 

Secondly, while each of us is unique, human beings 
share some common characteristics. For example. . . 

. . .We are capable of change and do change con- 
tir\ually. In youth this cl^ange is particularly rapid. 

. . .We are interdependent. We cannot live alone, 
work alone. This interdependence is both among people 
and between people and their environnrient, the non- 
human forces which shape us, all the things which 
impinge on our lives such as where we live. 
# . . .We all need self-respect, to be significant to 
someone to fulfill ourselves. Someone once said that 
self-respect is the survival of the soul, the^touchstone of 
everything we must safeguard within the human bejng. 
And we agree. | 



Are the needs and characteristics of adults and 
youth identical or should something more be said about 
young people? Until the beginning of the 20th century 
there was' no concept of aclolescence as a special de- 
velopmental stager in fact, there was no concept of 
children/ Eufin tpday the period of adolescence is still 
looked upQn with much ambivalence by adult society. 
Most frequently, it is perceived as part of childhood or a 
transition period with no special characteristics of its 
own. To many, adolescents are troublesome "pre- 
adults." . • ' 

However, we know from research arftflrom practice 
that adolescents afe not merel/ pre-paT&hts, pre- 
workers, pre-adults, but human beings participating in, 
the activities in the world around them at a certain de- 
velopmental s.age. Insofar as they are like human beings 
Jg general, youth share basic needs: food, sexual outlets, 
.clothing, shelter, as well as the need for love, recog- 
nition, inner fulfillment. But what are the special needs 
of youth as we see them? ^ ^ 

. . .Biologically, the need for understanding of one's 
sexualty. 

, . . .Psychologically, socjologically, Jhe need to come 
to terms with one's relationships to others by with- 
drawing from benevolent adult protection and, ex-^ 
periencing increased self-consciousness, moving towards 
defining oneself as a separate toeing. Adolescence is a' 
time of re-evaluation of one's values and of ejcperi- 
menting with one's ideas and. behavior in the process of 
t|iat evaluation. 

Moreover, we nofOnly^have knowledge of the char- 
acteristics and needs of youth, but of the capabilities, as 
well: 

V' 

I » 

Sprinthall: We have learned from the research of Jean 
Piaget ..and Lawrence Kohlberg that youth have the 
capacity and in fact do think about questipns of justice, 
morality, and fairness. Kohlberg has outlined six 
quantitatively different stagey of moral development, 
beginning with a stage at which one operates from fear 
of authority and power through "asconding" stages to 
the "highest'' level at which one is guided by a few 
Universal principles empathy, trust, and mutual 
respect for life, abqv^ property.* 

.These stages emerged from interviews with thou- 
sands of adolescents. While it is not possible to con- 
sistently match age with stage of moral development, it 

10 
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is clear from these studies.that youth are not mindless 
or empty beaded in their thinking about moral djjem- 
mas. Rather, there is a system of thought vyhich is efh- 
ployed from very early ages in thipking through and 
resolving human dilemmas to which there are no ea^y 
answers. ^ ^ * ^ 

(Last year's Center seminar monograph, Dimensions of 
Conflict for .Youth, reported on the research of June 
Tapp on the legal sociaMzation of you^h and underlines 
the same conclusions.) ' * f - 

However^ beyond our J<nowledge and perceptions of 
youth and human nature, we must also clarify those 
social and cultural vajues and goals which respond to 
human needs, modifying and shaping what human 
beings become. Botfi individual and cultural values are 
decisive in rights issues and it is crucial that we remain 
conscious of the inter-relatedness. 

Konbpka: As an example of why we musfxeep. in mmd 
what we want as a Society, we need onW lopK at the 
way the Nazis and other very authoritarian go^rnments 
have tried to shape societies. Don't think they didn't 
know about the characteristics, and needs of human 
beings. They certainly did. Because the aim of that 
society was ppwer over all the people, the goal of educa- 
tion and of all .those vyho worked with yoyth was fo 
curb curiosity, destroy self-directioji and assertiveness. 
In subtle v^ays we all carry this heritage with us to some 
extent. 

But if we take a culture which has as its goal that 
people should have a sense of significance, fulfillment, 
self-respect, then we can translate these values ihto 
something which should happen. For instance,, young 
people ought to have the opportunity. . . \ 

. . .To participate as equals within families, at work, 
within society. People are n$"t born knowing how to 
make decisions and muit gain experience, learn. hTow to 
weigh alternatives and make choices. <? 

. . .To" think about themselves ifi relation to others, 
to find out how they are different, how they are the 
same as others. What is their identity? How do they like 
themselves? , 

. . .To discuss qonflicting values, to experiment and 
'^ry on" roles, ideas,. relationships. Educators and those 
who work with v^^uth have a special part to play in this 
^development ^ 
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For a. moment novv. let's step back from these goals jnd 

values and look Bt one perception of the realities of 

being young. 
♦ 

*%v'a!d: A child, of course, has no say about when or 
.where" ot to whom he will be born; indped, if he will be 
bom 'at all. He cannot control .whether, he will be a 
wanted chiid. At birth, his parents can place him for 
adoption; if he is h&ndicapp^, they can in^itutionaliu 
him; in severe cases, they (and the doctors) can dovertly 
agreeito let him jdle. \f his family neglects or abuses him, 
he may be' able' to complain to anoth'er adbit, but he 
cannot take legal action by himself or evieri leav? home 
legitimately. He goes to the school his parents (or the 
state) pick, even if he must leave home a^id heighbor-^ 
hood.. Sick or troubled, he still cannot seek medical or 
psychiatric care without parental consent J^f he works,- 
he must hand over his wages, there are »ere limits on 
what can buy or invest without permiSion; he has no 
credit rating. His parent? can select his religion, his 
friends, his clothing. They can regulate when he stays in 
and when he goes out. If his parents abandon, abuse or 
neglect him, he will be delivered to foster parents or to 
an institutional supervisor with quasii parental authoi^ity. 
In school, the teacher and principai become parent 
figures. In the hospital or doctor's office, no one asks 
his consent to serious surgery, mind-alteripg drugs, pain- 
ful mpdical procedures, even to lyecoming a subject in 
outright medical experimentation with long-term risjcs 
to health. He cannot control his access to his room, his 
school locker, his school of medical records, despite 
their potential for foreclosing options in his later life; 
^ often- he has no access to those records himself. 

These ^re.the legal disabilities placed upon chitdren 
arid youth. . ' 

^ . - \ 

We fully realize this is not the w^ay it is {§r all adoles- 
cents. Not all parents keep wages earned by their 
children, select the clothing or friends of their children, 
as examples. However, legally, this is their choice. In a 
society which often regards itself as* permissive and 
child-oriented, the legal realities of being young offer 
startling evidence on the. other side of the ledger that 
this is not so. As evidence, Wald also points to our in- 
consistent national policies on fpod, day care, schools, 
welfare, medical allowances for yoyth and ' budget 
policies which do not address the fact that 40% of the 
poor in this country are children. 

12 . 



r The discrepancy^ between our goals derived fronrw^ 
wiiat we know abdut youtlTapd tliese realities^ what 
has led to our concern for the rights of youth. In a 
gejieral sense, the right to be regarded as a persorj is not 
a sanction yout{i has enjoyed, as we might have imag- 
ined it was. Keeping- in mind our ethical commitments, 
our .values and our , knowledge 'of youth, let's take^a 
qloser look at HgKts themselves. 



II. A DEFINITIVE Look AT MORAL ' ' ' 
AND LEGAL RIGHTS (' 

There are two kinds of rights, moral and legal. In the 
discussion of the differences and inter-relationships, we 
are drawing from the presentation of Barry^ Feld and 
related discussion: 

Fetd: For purposes of distinguishing legaf and moral 
rights, a lawyer vyould say, if asked, that a legal right is 
something which is enforceable ia court, a right which 
creates a cause of action, certain obligations on certain 
paities and claims \o certain kinds of resources, A legal 
claifni uses the power of the sta|e to remedy an abuse of 
right^^ a rem^y such di\ paying damages or imprison- 
, ment. On th? other hand, an example of mora! rights U 
what is^ contained in the U.N. Declaration whigh states 
that everyone should faave an adequate diet, the right to 
edudation, the right to a whole variety of affirmative 
things whicji ought :o be available, to people. A moral 
^ right is a determination made with some reference to an 
ethical code. !t'* d gener?jl proposition in terms of a 
particular set of values, in terms of a particular ethical 
framework. 'This is a good t|iing" or something whicti » 
ought to happen, to whic}i everyone is entitled. 

^Wald: An example of a moral right is what ! call the 
child's right to moral due process, the right to be heard, 
td know, to comprehend, to challenge, to participate 
meaningfully in all decisions that vitally affect one's life. 
The implications of this right to participate pervade a 
child's entire existence and from my point view 

. should apply from .the age at which a child first talks, 
listens and begins to i^nderstand. ' 

Konopka: An?J I would offer others whicXapply to all 
youth, the right to eciucation in the widest sense; the^ 
^ right for experimentatioi^ in varjQ aspects 6f life as " 



long as it does not harm others; the right to a healthy 
environment, with one's own family or some substitute 
for it. 

Fdd: Those are all relevant examples of mor^t fights. In 
contrast, legal rights are much more-raodest, less ex- 
*pansive and s? nply say that in a particcilar instanpe there 
is some enforcement for one's claifn. ^^^'^ 

Levy: And I, for one,, strongly favor creating legal rights 
for youth whicti are so mechanistic,.so Structured that 
the personal Arbitrariness and^iases of those who ad- 
minister tfiese rights isjeverely limited. We will have to 
explore this further vvhen we talk about the court and 
the family^ Suffice to say here, that as far as I am con- 
ce/ned legal and anthropoligical research empirically 
proves that where reasonably\j(vell functioning people 
and families are concerned, jcidges inevitably make 
worse decisions than parents rega>ding what is wise lor 
fannilies. This is the reason for my wanting to limit 
youth's legal rights to such issues ai^access to medical 
_and psychiatric services, sterilizations, involuntary com- 
mitments, institutionalizing the retarded, treatment for 
venereal disease, abortiors. I am opposed to the courts 
enforcing more general moral rights. 

Wald: However, I feel that when poverty is the cause of 
the denial of basic moral rights, they will have to be 
translated into legal rights before they become effective. 

Williams: Legal rights must also la^ seen as moral rights, 
as far as I am concerned. And, jn fact, the violation of a 
rporal right may be much more detrimental and devas- 
"tating to a young ppr3on than the violation of a legal 
right, because in the final analysis there very well might 
be a remedy to the legal violatiorj in court. However, 
moral and legal rights are often defined and enforced by 
the community, the constituency. We must neverlorget 
that youth do not have an organized constituency.^ke 
this example. A young man I know was arrested in 
North Minneapolis for loitering. He was taken to Police 
Headquarters. Charges were dropped after he was al- 
lowed to call his mother to collaborate this s^ory. He 
had been showing a friend the building site of his new 
home. His le^al right, freedom of movement, was vio- 
lated but the issue was moral and political. This happens 
frequently. 
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Feld: There is obviously a great deal of relationship .be- 
tween these ethical "oughts" embodied in. general no- 
tions'of morality or moral obligations and the legal 
code. This has been a great source of legal argument for 
several hundred years: To what exteit ought morality 
be embodied in a legally enforceable mechanism? 

Comment: It seems that so often when we use the word 
"right" we talk in terms of absolutes. Must we not con- 
stantly remind ourselves that all of these rights are really 
very culture-bound, tiruo-hound from one period to 
another? Rights are very much a spinning out of a 
number of value systems, are they not? 

Feld: You are right. When we talk about the creation of 
enforceable legal rights, we are talking primarily cbput 
the activity that legislatures engage in and that is making 
choFces between alternative value.con§iderations, balanc- 
ing political issues, resource allocations, relative claims, 
"oughts". These are explicit value choices. Balancing 
thesp choices in the case of rights of youth involves an 
understanding of the interests of the state, of the 
family, and of the child. Generally. . . 

. . .The state has an interest m preventing harmful 
onsequences to its citizens. This is to say there is a 
minimum below which people, youth shall not be al- 
lowed to fall. In a sense' there is a hiqher standard when 
we talk about children thanr yve use when we are talking 
about adults. On the other hand, the state also has some 
interest in maximizing freedom, maximizing the social 
good. There is obviously a tension between preventing 
harmful consequences and maximizing freedom. 

. . .In ta'king ab§u. the family interests, in a society 
where there is pluralism and diversity, as long as the 
family's behavior is neither harmful or neglectful, the 
family's interest lies in being left alone. This is the right 
to freedom. The family also has an interest in bringing 
up children as they see fit, so long as it's not incon- 
sistent with the state's interests in preventing harmful 
consequences and so long as what they are trying to do 
doesn't conflict with certain other interests of the child, 

. . .The child's interests are in terms of nurturance, 
support, successful socialization experience, which will 
develop a basic stability. There is a tension between 
these rights and the child's interest in Ijecoming an in- 
dependent, autonomous^ person who has the right to 
individual integrity, the'' right to make Choices and to 



.15" 15 



learn how to deai with the consequences of those 
choices. 

These may seem like abstract, intellectual concepts 
until we apply them to thesfe very real, very complicated 
rights issues: 

A fourteen year old girl is pregnant. She goes to a 
doctor who can legally terminate her pregnancy, as for 
an adult in the same situation. However, this fourteen 
year old girl says she wants to keep her child. Whatare 
the parents' rights? They may say, "No,, you can't 
impose this burden on us. We will be ultimately 
responsible for raising your baby. This will create a 
variety of emotional and financial handicaps for us." Do 
the parents have recourse to seek state relief or an 
enforceable right to terminate the pregnancy? This is a 
hard question. 

Sedgwi(^: For me this raises questions about whether in 
some ways children, be fls are still considered property. 
I too see girls in court who have kept their children. 
'Many wish to have their babies adopted when they are 
two and three years old. From my observations and 
from those of case workers vyho deal with these adoles- 
cents it seems these girls "have often deliberately be- 
coi.ie pregnant to meet some of their immature needs 
for emotional gratification, for love, for an escape from 
home or school, or because they are caught up with 
drugs. I worry because older children are much more 
difficult to place for adoption and I wonder about the 
right? of the baby la this instance. 

Wallinga: I think the question is whose rights do we 
protect: The rights of a . pregnant adolescent - who con- 
ceives either rationally or is motivated by angry, defiant 
wishes conflict, or unconscious needs - or the unborn 
baby? I think, in fact, even unborn igfants have the 
right to a nutritionally adequate, drug free pre-natal 
experience, which we know can be essential to later 
healthy development. I also feel youngsters have the 
right to a warm,, affectionate, nurturing early environ- 
ment, with perhaps two emotionally healthy parents 
and all that conVeys to an infant. How can we Protect 
both sets of rights - that of the mother and of the child 
- in that kind of setting? This is just one of the 
dilemmas to which we need to address ourselves. 

Another dilemma which concerns me is this.pne. Do 
children have the right to a normal, meaningful life or- 



just to an existence? With modern medicine, many 
children born with serious physical handicaps now sur- 
vive who previously would have died. We see many 
premature infants with serious congenital malformations 
who can be helped to survive but I can't say they thrive. 
That's progress? To me this is a very troubling ethical 
issue. 

Feld: To give another example in a very ^different area. I 
have no trouble in terms of my values and interests in 
saying that youthis First Amendment freedoms - of 
association, of speech - should not be restricted by the 
state. It seems clear to me that if the First Amendment 
means anything, there should be no obstacles in the way 
of children enjoying the same rights as adult's. The 
qu'istion becomes more difficult, however, when posed 
thi3 way. Adults have access to pornographic material. 
Should a nine year old be able to see Deep Throat on his 
own initiative? Is there anything about being nine that 
might make us judge this situation differently than we 
would for a 12, 14 or 21 year old? 
^< 

Konopka: Again, I think we are back to whether or not 
we can generalize about the emptional maturity of 
youth at various ages. I find this very difficulflto do. 
Perhaps the availability of Deep Throat to a nine year 
old is ah extreme example, but my values are such that 
access to pornographic materials doesn't alarm me be- 
cause I see it as part of thj value testing and experi- 
mentation process that adolescents need. I do think that 
eariy moral and aesthetic education will help people to 
make reasonable choices. 

Which brings us to another major issue: To what extent 
should adult and children's rights be the same? In what 
ways should they be different? 



III. ADULT AND YOUTH RIGHTS ^ HOW EQUAL? 

Hopefully, there is some agreement that regarding the 
most basic moral rights, the right to have our most 
necessgry needs fulfilled, there should be as Jack Wal- 
linga said, "No cutoff between youth and adults because 
these rights simply belong to the category of human 
beings.'* 

There are areas of legal rights in which youth and 
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adults also have equal rights. The G«ult decision man- 
dated the right to due process. This opinion has had a 
direct effect on the protection of the rights of juveniles 
during thfe adjudication process: the right to an advo- 
cate, to legal counsel, was guaranteed in these proceed- 
ings and will be examined in later sections. There are 
also due process rights in such civil proceedings as 
custody cases. 

There are certain areas in which legislatures and 
courts have said that youth have greater rights than 
adults. For example, welfare benefits and subsidies for_ 
education might be cited. This is in keeping with our 
understanding that youth have, because of age, certain 
particular needs which differ from those of adults, and 
that they also have certain disabilities because of age: 
less independence, less mobility, more people with 
power over their lives. . . ^ 

However, examining those legal rights cOnf6rred 
upon youth when they reach the age of majority, one is 
confronted with what Bob Levy terms a false dichot- 
omy between adulthood and youth." From the issue of 
legal age definitions evolves further discussion of those 
areas in which what rights at what ages are more 
indefinite. 

Levy: You may not know how the age of majority came 
to be 21. In the Commonwealth of England there were a 
whole variety of ages of majority during the period of 
feudal tenures. The youngest age was 14. However, 21 
was the age of majority for what was known as knight 
service." That was jjecause young men couldn t wear 
armor at a younger age; they weren t big enough. Th^ 
law of gentlemen of the upper class became the law tor 
everyone. 

Hey: I tiave rejected the notion of a chronological age 
definition because of what we know about nrioral and 
psychological development, to refer back again to the 
?esearch of Piaget and Kohlberg. What they have shown 
is that the capacity to treat people on a reciprocal basis 
is not deijendent on age at all. 

Feld: However, we are still faced with drawing some 
. lines on an actuarial basis for legal reasons. There will 
\ always be the problem of imposing certain kinds of dis- 
abilities on youth because their peers lack judgment. 

Levy And I, for one, would rather have thos^ rules 
' highly' mechanical and made on some actuarial basis. 
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knowing we are going to be false on either side of the 
line, inevitably. There must be an age at whicp someone 
can say something about what a young person and/or 
parents can or cannot do. I think we have to' take into 
account that there is going to be a period, psycho- 
logically, when a youth is going to demand discretion 
only as a way of proving that he/she really cannot 
exercise it. There is both a legal and psychological 
reality to take into account. ^ 

Wald: However, in a positive sense, the fact of. lowering 
the age of majority, however arbitrary that definition of 
age, has created some important new rights. For exam- 
ple, 18 year olds can vote; college students can some- 
times contract for educational loans, autp repairs, and 
insurance. Because of other enabling legislation, in some 
places adolescents can seek VD and drug treatment on 
their own; youth over twelve are sometimes consulted 
by judges in custody fights. 

Nordseth: Nonetheless, to refer back to what T. 
Wiiliams said about the mortal and political environment 
in which rights are enforced, I don't feel the age of 
majority ruling changed adqits' perception of me at all. I 
am no more capable or less immature in the eyes of 
most adults because three years has been eliminated 
from the voting age. No one looks at me now and says, 
"Now Peggy's an adult." 

Levy: Perhaps iJart of what you are experiencing is that 
as a society we aren't clear about our attitude toward 
youth and their rights. I have helped draft what is 
known as the Uniform Marriage and Divorce Act for the 
National Conference on Uniform State Laws, a group of 
lawyers, judges and professors committed to making 
laws uniform throughout the country. My attempt was 
to lower the age at which young persons could marry to 
18 without parental permission and 16 with permission, 
. a reasonably arbitrary age determination. A great many 
of these lawyers were violently opposed to lowering the 
age of parental permission. Aside from anything this 
may fjave said about whether we are engaged in a yv^i; 
against youth in our society, I think it underlines the 
very strong notion among a very large body of our 
population that youth should really be more dependent 
than they are up to later ages. 
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Nordseth: Another example of that s^me attitude came 
to me in my work on a student rights publication spon- 
sored by the Minneapolis Public Schools. When it 
merely dealt with rights, adults began protesting, "Don't 
tell those young people they only have rights. Make 
them remember their responsibilities." To me it's a 
matter of adults believing tliey ought to have power 
over younger people. Not only do'^they assign us rights; 
adqits also want to define Qur responsibilities. 

Comment: It seems to me that responsibilities are* just 
part of living in a civilized world. If you have a right, 
you also have the responsibility to use that right in a 
responsible way. The two naturally go together, 

Konopka: Of course, freedom, whether for adults or 
youth, is never absolute. It js always limited by the 
freedom of others. The moment one acce'pts rights, one 
has the responsibility to consider the integrity, the 
rights of others and to act accordingly. ^ 

Nordseth: I don't disagree and I don't put down respon- 
sibilities. To have responsibility is to, have power, I 
simply object to the way it happens. | ' 

i' 

Konopka: Again, I hear the need for participation in 
decision-making and the resentment of youth when they 
feel they ace-not dealt with as eqyals in negotiation, I 
see participation itself as a responsibility, not a privilege, 

Sedgwick: I was aware of some of the same under- 
currents of doubt and ambivalence in two recent in- 
siance^. First, I found the kinds of issues being discussed 
particularly by the press at the time of the lowering of 
the age of majority to 18 very disturbing but revealing. 
The uproar and concern was almost totally centered on 
the drinking issue. Very little attention was paid to the 
other legal issues, such as entering into binding con- 
tract's. I know for a fact from my work at the legal 
assistance office that contracts are a trouble*une area 
for many youth. Yet, there was no mention, no prepara- 
tion of either adults or youth for the change in these 
legal realities. L think this reflects a distrust of youth's 
- capabilities. 

Secondly, I was part of a panel recently which 
answered the legal questions of students at a suburban 
high school. Interest was particularly high on the issue 
oif keeping one's wages as a minor. I was astounded by 
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the number of students affected by parental decisions 
that every penny earned by. their teenager should go 
into the bank, instead of for the bike or kind of clothing 
the young person wanted to buy. In the final analysis, 
after three hours of intense discussion on "only a few 
questions, the prosecuting attorney, who wasi part of the 
panel, ^nd I felt that youth, in fact, have. very few legal 
rights. ^The police chief stated he felt youth had too 
many rights, I think therein lies the question and the 
problenj. ' ^ 

VVald: to refer back to 'your comment about youth's 
responsibilities in contractual agreements, it seems to 
me that we need to do a better job of helping youth 
understajpd some of their legal responsibilities. And 1 
think youth can quite legitimately be compelFe'd to 
comply to certain responsibilities: to attain a certain 
degree of literacy before leaving school; to obey the 
laws of the community; to be held for contracts, finan- . 
cial or enf)ployment, assuming they are not exploitative; 
to obey certain rules of the house, if they live at horns. 

However, I feel that questions about our ambiva- 
lence towards youth's rights must aisp be asked in rela- 
tion to whether we should retain some of society's exists 
ing powersjto protect youth. Perhaps we need a general 
review of our wide-ranging so-called protective laws and 
customs t(^ insure that the dangers of freedom are real 
and not a phantom device for imposing our own will on 
'younger p^<)ple. 

Konopka:! From my point of view, I do think we have 
to look hfjore realistically at what we call the "good old 
days." There is a myth that protective labor laws and 
compulso^-y education are the villains which have de- 
prived young people of their position as equals in so- 
ciety. From what I k/iow, histprically, children were 
treated like adults - adult slaves, they were the prop- 
erty of t(ie "master" when they were apprentices and 
were exploited as cheap labor. ^ 



Wald: Yot,^ often youth's welfare can be protected not 
by forbiddmg them certain choices, but rather by insist- 
ing that those who present them the choice observe a 
special level of consideration and care for youth. Thus, 
allowing youth to work before 16 need not free em- 
ployers to use them in jobs that overtax their strength 
or expose them to undue hazards for their age. The 



21 



same protections can be offered by regulating those who 
offer contractual arrangements. 

At first glance this may seem merely a vartation on 
doubts about youth's rational capability, but actually I 
think there is something more involved. A positive goal 
of any youth's rights movement should be to contribute 
to the development of healthy, independent, responsible 
adults. Increased opportunities to learn from experi- 
ence, to experiment, to succeed and fail should enhance 
the development of a young person's judgment-making 
ability. Yet, even rational, enlightened adults sometimes 
make tragic errors of judgment whose effects they must 
live with the rest of their lives. Should we not want to 
spare young people from making mistakes with irre- 
versible or profoundly scarring consequences? On such 
grounds society probably should set a minimal age for 
youth's right to make certain decisions mth extremely 
serious consequences, such as marrying, the use of 
drugs, sterilization, hitchhiking, living without adult 
supervision. ^ 

Wallinga: I would like £o raise two questions regarding 
the protection of youth at this paint. We 'know that 
depression is pretty common in adolescents. In fact it is 
prevalent, among the most frequent causes of death in 
adolescence and early adulthood. How actively do we 
intervene with the individual who doesn't want help or 
protection? Do we allow people the right to fail jn this 
sense? I realize this, is an extreme example, but it is 
worth consideration. 

My second concern responds to your reference to 
the use of drugs. Obviously street drugs are very self- 
destructive. We can educate and legislate, but let s 
remember that every society in history has had its own 
narcotic and drugs probably won't disappear. What are 
the rights of youth to use drugs with all of the conse- 
quences, even if their motivation is in a sense ttie 
healthy searching for identity or for escape from un- 
..pleasant reality? Sometimes there is a conflict between 
our "protection" and the right to experiment and we 
need to be aware of this. 

Konopka: I think you have raised a very difficult, but 
important point. One significant part of adolescence is 
experimentation. The thinking of proponents of the 
idea that in this respect young people are different from 
adults was best expressed by the child analyst, Erik 
Erikson, who was a participant at a meeting I attended 
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recently. He spoke of the fact that certain youthful, 
delinquent acts such as running away or even stealing 
are sometimes signs of the developing strength jn these 
young people and have a different meaning than Jn 
adulthood. Often it is difficult to draw the Mne between 
what is an acceptable part of what we might call the 
adolescent moratorium and when we must say^ because 
of the destructive nature of the experimentation, "No, 
this must not continue." 

FqW: Criminal law for hundreds of years has recognized 
that children, by virtue of their "Infancy" cannot be 
held to the same standard of criminal accountability. 
The whole notion of an infancy defense is at least one 
of the primary bases of the juvenile court. Much of the * 
motivation underlying the restrictions on youth has 
been some notion lhat we as adults are protecting youth 
• f^om their own immature status. 

Wald: Along with our understanding of this issue, I have 
to come back to the question of whether youth really 
are as irrational as we would sometimes believe. There is 
that growing body of data on human development 
which disputes the ijdea that rationality and judgment 
only are vested in the late teens or early twenties. There 
does, appear to be solid evidence that children attain 
stabilized IQ's, that their sense, of morality is well 
developed and their capacity to resist peer pressure and 
think for themselves is usually realized as much as it will 
ever be realized at a much younger age than we first 
understood. 

Konopka: At the same Juvenile Justice Standards Com- 
mission meeting to which il've just referred, experts 
addressed the question of how^moral and developmental 
psychology relates to the' law. First, I have to say that 
there was really very little agreement on this issue. 
Secondly, it ^ems to me that the moral development 
Research takes a very, very rational approach tc people. 
To me there is' a difference between thinking, reasoning 
about questions^of justice and how one behayes. [t isn't 
all that sitpple, * . 

»' 

Feld: I agree that the issue of capacity to reason isn't 
the only issue. Political, social^ intra- family, and psycho 
logical issues all impinge on how rights are and should 
be formulated and how they are used. 
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Wallinga: And I would add, that there are sometimes 
unconscious psychological conflicts which prevent all of 
us from time 'to time from acting in our best interests. 
We may provide guarantees for the young. person's right 
to be heard in a custody hearing, but he/she may not be 
able to express needs or preferences because he/she is so 
emotionally torn. Or we may provide access to mental 
health services which youth refuse gut of self- 
destructive wishes. ^ ' . 

Wald: I realize that the job of tailoring rights to develop- 
mental stages sounds difficult and complex, if not im- 
possible. And I recogntze that experts do not always 
agree. However, I think when legislators address the task 
of re-defining ages of legal competency for rights they 
will certainly need the experience of those who work 
with youth 'Snd the views of youth themselves. They 
will also need the experience of the abused. Perhaps 
some' of the empirical data oh legal socialization, oh the 
development of reasoning about moral issues can be use- 
ful tools, even thoilsh they are admittedly limited tools^ 
to the political efforts of those who wish to get some 
rights codified into law and to parents and surrogate 
parents who are asked to honor those rights. 

FeW: Here are some fundamental, basic questions re- 
garding age which one can ask in respect to youth rights 
in many contexts: 

. . .To what extent is there something inherent in child- 
hood or youth or inherent in being. any ,p9rilcular .age 
that suggests a lack of sufficient wisdom, the lack of 
sufficient capacity to exercise the right as responsibly or 
as irresponsibly as adults currently exercise it? 
...To what extent are the disabilities "imposed on 
youth, in this instance, restricting their rights- v">a-vis 
the rights of adults,, appropriate political value judg- 
ments? Ansyvering this question requires a balancing of 
these interests of the state, the family ana youth we 
mentioned earlier. What I am really talking about when 
I refer to the rights of minors is simply a notion of 
equality- ia respect to whatever it is we say adults can 
do. . ; ^ . 

Wald: And I would add one further basic question. . . 
. . .How would we as adults respond to any rights issue 
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Now we must move from a general discussion of rights 
issues to a more specific examination of the rights of 
youth in various settings: the tamily, schools^ the 
courts, treatment programs. We shall also examine the 
right to confidentia} services. In each scfbtion, we will 
. keep in mind what it means to be regarded as a.person 
within that partlcu lar context.' 

IV. THE RIGHT OF YOUTH TO BE REGARDED* 
N AS PERSONS IN FAMILIES 

To talk of youth Vrights in families is to step on tender 
ground. The family's interest lies, after all,Hn privacy, 
the right to be left alone. However, certain issues which 
relate to family relationships have already been raised in 
our discussion of youth's right to be regarded ^s a 
person and these deserve further examination. 

What we face in looking at the moral "oughts" for 
youth in families are conflicting values and even ct)m- 
peting realities. Again, there are no easy answers. 1-or 
example, how 'do we balance what may be a necessary 
parental feeling of possession of and responsibility for 
children against youth's heeds to partidpate as^ equal 
members, to find their separate identities, to withdra^ 
from adult •benevplencie, to better understand their 
sexuality, to experiment with new roles and relation- 
ships, or even, when conflicts become unbearable, to 
seek an outside advocate to help^negotiate their own 
best interests? HovJ^ do we balance parental need to 
know when spmething is serrously wrong or endangering 
tp^their children against yoiith's right to seek medical or 
.mental health servites without parental consent? Does 
freedom of association include keeping company which 
parents forbid? Going places they outlaw? Does free- 
^^dom to travel mean taking unauthorized trips, playing 
' hooky, hitting the road or staying out after hours? Does 
freedom of religion allow rejection of the parents' faith? 
These are but a few of the tensions between competing 
needs and values. 

Added to^ these conflicts is the fact that while bio- 
logical maturation begins earlier for youth today than 
previously, society enforces a longer period of depend- 
ence by insisting on educational training and credentials 
and by limiting opportunities for meaningful employ- 
ment. ' 

With the realization that we cannot resolve these 
dilemmas, let's proceed to take^^^ of the major needs 
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of youth as outlined by Konopka, the need |o come to 
terms with 6ne's sexuality, and pursue this need in 
terms of what rights it might entail in respect to the 
family. Dick Hey outlined,them for us. 

Hey^. The development of mature, constriictive sexual 
attitudes, and behavior is one of Jhe major dev^op- 
mental tasks of adolescence. And, I might add, it is also 
the continuing task of adults in our so6iety at this point 
in time. To learn to manage sexual drives is.dependenj 
upon the right to knowledge, notsimply the kind one 
gets in social studies or family health. Youth have thfe 
right to know! their <5wn body functions. This begins 
with sex education. However, I suggest that not only 
have youth the' right to contraceptive information, they 
.lave the tight to contraceptive devices and the right to 
know how to use them. If, to go farther, competence in 
establishing and maintaining intimate relationships 
grows out of our drive toward relating sexua^v, then 
youth ^lave the right to privacy,^ the right to separate 
residence or a residence^ separate ''trom the family. This 
involves^ the right to acHieve the economic means to 
make this privacy possible. Further, the right which 
seems to me to grow out of the fact of earlier matura- 
tion is ti:ie right to establish marriages and families at 
earlier dates, at earlier stages.. Youth have the right, 
then, to .supportive attitucjes toward marriage, rather 
than the, punitive attitudes. our society has toward 
youthful !marrieds. Finally, youth have t\\^ right to a 
system of support, rather than criticism, for early 
parenthood. 

Comment: After you have given youth their sexual free- 
dom, the right to have babies, they are ^oing to need 
apartments, lawyers, medical help, abortions. Ar.e these 
young pepple going to be able to work jand pay their 
own wayi? Or i^ill tf be welfare or mom and dad? 

Levy: Tlje law makes some distinctions in terms of pay 
^ment. long as youth is. not emancipated, legally free 
of parejntal control, then jDarents must pay for what a 
youth ^purchases if it is SDmething determined "neces- 
sary.'' This is a legislative value judgment. By and la;ge, 
the approafch of my colleagues and I in our forniulating 
oi ydutlvs rights is that whenever youth are free to 
acquirie or do, they should ^Iso be financially responsi- 
ble. I^arents should not be required to pay for these 
rights.! i ' J 



Comment: When we propose a bill of tights which so 
affects family relationships are we disregarding farrrtUes 
which still function on the basis of mutual respect and 
love? » X 

Heyf Part of my definition of love is that youth are i]/ot 
served well by being kept dependent for loii^ftpriwfs of 
time, (t seems to me that what we are talkmg about is 
the right to be an individual, the righ^t o'i youth to be 
his/her own person. For spme this might mean living at 
home and being supported, for others t^s might mean 
living separately. I do bslieVe that youthTjave the 'right 
to be a functioning part of the family and didn't intend 
to iuggest that I prefer the ri: )t to be separate from it. 

As members of families, I. believe that youth have 
^Jhe right to know parental and family concc-ms, to 
knovy how the family is allocating its resources; to khow 
-family goals and' ambitions; to interact on the level of 
decision-making and management, to nrianage money, 
time, and energy in the protected environment of the 
"fa^nily. I believe youth have the^ht to. a niother and 
father who have a sense of worth ^ competence, who 
have the time and energy for children. I feel youth have 
the right to prime time with parents and other adults. 

However, I need to add that the more I thigk about 
and examine^ the rights of' youth, the more radicalized I 
become. I don't think youth have*fared as vyell as they 
should in our society and what we may 'be talking about 
is a vast re-vj^mping of our cultural values. 

Some of these cultural values in respect of families are 
codified, are embedded in coi>rt decisions and legisla 
.tion. Historically, it. was assumed that family stability 
could be maintained only if children were prohibited 
frotn challenging parantal authority. When the state 
Sqpreme Court has rjbled on decisions such as those^ 
related to the right of youth td attend private schools or 
symbolically protest wars, it has always done so by 
sanctioning the right of parents to allow their children's 
actions. Youth were merely the pawns in those deci- 
sions. Furthermore, in Massachusetts, in the Brasher 
decision, the court ruled thaft the, state is .not powerless 
9> prevent or* control situations which threaten the, 
proper functioning of the family unit as an important 
segment of the. total society. 

Just when and. how the court intervenes in the 
business of the fam|[y is an issue of great concern in this 
country, .and it was the subject of controversy during 
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our seminar discussions. 



Wald: There may come a time wlien the conflict be- 
tween parents and children is so irreconcilable that 
someone has to ntervene: if parents use force against 
the child, bar him from the house; attemfi't'to frustrate 
his* efforts to ' liva independently. In such cases, the 
youth as welTas parents ought' to be able to use the 
juvenile courts for resolution or enforcement of rights. 
The forthcoming draft of qae new^ model juvenile court 
act^^ill contain a jurisdictional provision to allow youth 
to do this, enforce their rights. More basically, w« may 
need a more flexible emancipation proclamation pro- 
cedure for adolescents, establishing their lavyrful right to 
move elsewhere, temporarily or permanently, without 
becoming wards of the court or being labeled PINS 
(Persons In Need of Supervision). I am not suggesting 
that the courts would ha^^e more business but that the 
courts remove themselves from enforcing parental rights 
and save that time for intervening at that ultimate point 
when parents and children cannot make it together any 



Levy: The issue for me is whether if my wife and chil- 
dren do not want to move to California with me, they 
can put the issue before a judge and get whet some 
coasider "an independent, arbitrated decision" about 
what is wise for our^ family, t 'Alluded to this before. I 
am violently opposed to this kind of exercise of judicial 
jurisdiction in family decision-making fc solid legal 
reasons. What research shows me is thai when we give 
judges the right to protect youth, they end .up being 
middle class, punitive,^nd more interventionist than we 
have given them permission to be. That is to say, that if 
judges are allowed to take care of physically neglected 
or abused children, we will find that within .three 
months they are looking for emotional neglect which is 
a much more subjective finding. . ^ ^ 



Konopka: But I don't think wp^.^fe talking primarily 
about the kind of decision^you used in your example. 
Severely abused youth are a tragic case in point. Here 1 
cannot stand back and^leave the nrfatter up, to families 
until the youth emancipated. Jack Wallinga and I 
together saw. a child, who was burned because a dress 
had. beea ironed while the youngster was wearing it. 
Sometitnes abuse ist:on;inued because of the idea that 
one should not interfere with the rights of cparents. In 
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that case, what is the right of the young person? This is 
a very practical question and part of the argument for 
having a juvenile court. 

Levy: My conqern is largely that there not be mter- 
ventibn in on going and fairly functional families. How 
ever, even in terms of cases of abuse and neglect, I think 
there are horror stories on both sides, both where the 
court has intervened and .yvhere it has not. ^ 

Wald: I recogni^^e that there are many objecJion^toThe 
use of the court jn family conflict. TTigre^re objections 
to allowing youth to participate^ to fiaving an advocate 
who might give supporpto the child's contentions. 
There are bound to j^e Concerns that this might confuse 
the youth, fragmefit his/her loyalties, exacerbate family 
tensions,j>fdvide him/her with ^ tool he/she is incapable 
of^andling. These arguments are also used in disputes 
over whether children should have juvenile court hear 
Ings before being sent to reform schools or adjudicated 
delinquent. Admittedly, the consequences of these 
decisions are more critical than what school or church a 
youth may attend, but if there is a lesson to learn from 
all rights oriented operations, it is that real participation 
and power sharing are fundamental and indispensable. 

Comment: I, too, have had many occasions to work 
with youth in desperate situations, where a mother has 
beaten her children or a n'rfie year old was raped by her 
14 year old brother. I feel frustrated, not by inter- 
vention, but by how long it takes to get action in these 
cases. ; 

Konopka: Actually, the court is often very careful not 
to take the youth from parents too quickly. Sometimes 
the evidence from neighbors and observers can be 
wrong. 

Lindgren: But there are situations so desperate that one 
wishes for a law which might be immediately evoked. 
The problems of families where young people are 
abused is one with which I have great difficulty. Al- 
though my professional and personal inclination is often 
to removQ the youth, fhere are times youngsters want to 
stay with even very troublesome families and must be 
heard. 

A frequent question asked of advocates of youth's rights 
is v\^hether the rights movement will undermine the 
family. Wajd suggests not. 
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Wald: One of the fundamental reasons^^wh^^ youth's 
rights has emerged as a serious topic at ali is ihe erosion 
in confidence in the family's ability to reli-cibly meetalL 
the needs of youth. This erosion has occurred pre- 
sumably because of the isolation of the nuclear family, 
our great mobility, and the escalation of such problems 
as abuse, mental illness, alcoholism and suicide. I doubt 
that intact families whose members love and respect 
each, other would be likely to disintegrate if there were a 
different allocation of rights and privileges within the 
family. I would wager most strpng family units already 
*^llow their children the freedom we are talking about. 

Wallinga: I think we would agree that most families are 
essentially healthy, sensitive to their youngster's needs, 
feelings and rights. We then find ourselves legislating for 
the extremes, the high risk situations. ' 

Comment: I have some concern for whether our legal 
system is being asked to assume so many more functions 
of social control in our society that the legal system 
may not be able to properly bear the strains being put 
upon it. Are we so preoccupied with creating new rights 
for these additional groups that we forget the obliga- 
tions and responsibilities these groups should conse- 
quently owe others? 

Wald: These are significant questions. I think, to par- 
tially respond to your concerns, that one of the chal- 
lenging tasks for counselors, social workers and other 
•jlrofessionals who work with families will be to help 
develop new and more equal relationships inside the 
family without resort to outside agencies such as police 
or courts, to enforce parental authority. The rights and 
responsibilities of men and women in marriage are right 
now being re examined, sometimes painfully but often 
constructively outside courts. Why not a similar re- 
definition of roles between parent;, and young people in 
families, as well?. . 

V. THE RIGHT OF YOUTH TO BE 
REGARDED AS PERSONS IN SCHOOL 

Unlike the family whose privacy is sanctioned by the 
state, schools are primarily public institutions. Conse 
qiiently, rights issues in schools have often been dealt 
with by the courts. Cliff Hooker reminded us that in the 
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U.S. Constitution age is r^entioned only in respect to 
holding public office. There is no mention of age when 
it comes to the Bill of Rights or any other amendments 
or articles. Thus, Hooker enumerated these freedoms 
which impact on education and are upheld constitution- 
ally: 

Hooker: The first is freedom of expression. Verbal 
expressions are protected short of those with libelous 
content, and symbolic acts are sanctioned if they are 
engaged in peacefully. 

. . .The second is freedom of choice in dress or app9?>r* 
ance. This right means that unless one's hair or dress 
style is disruptive, unsanitary, or unsafe, style is a mat- 
ter of choice. I would like to offer an aside here that 
perhaps our over-reaction to longer hair on young men 
had its origins in the colonists' regulations against any 
imitation in style or dress of the Indian. Perhaps our 
attitudes toward hair have had some latent racism as 
their basis. 

Konopka:. And coming from a European background I 
might have guessed it was because longer hair was a 
symbol of class, of nobility and our more democratic 
nature refused to allow these symbols. You see, I think 
our perspective very much depends on where our values 
come from. 

Hooker: The third freedom is freedom from religion. 
Until^ very recently, as you know, the reading of prayers 
was allowed in public schools. I myself, am very in- 
fluenced by Justice Douglas who wrote in a dissenting 
opinion that this country will cease to be free for the 
religious the moment it ceases to be free for the irreli- 
gious. The majority should not impose its religious 
practices. 

. . .Fourth is the frc-edom from discrimination. We have 
had a long history of litigation in this area. Freedom 
from discrimination means that students must be 
allowed in school on a non-discriminatory basis. We are 
now being confronted not only with racial discrimina- 
tion but also with sex bias issues. We are becoming 
aware of how rampant sexual discrimination has been in 
our schools. 

. . .Fifth is the freedom to learn which is not far away 
from academic freedom. What this means to me is the 
need for more relevant programs, more participation on 
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behalf of the learner regarding regimentation, alternative 
programs^ what is to be learned. Also, I would favor 
easier access to speakers and to printed materials of the 
student's choice. 

Beyond these freedoms which are derived from the Bill 
of Rights are two recent statutes, one federal and one 
state, making it obligatory for public officials to notify 
students of their rights. A new federal law nniakes it 
incumbent upon school adininlstrators to notify stu- 
dents of their right to confidentiality regarding records. 
Also, the new Fair Dismissal Act in Minnesota sets up a 
due process provision for expelling or suspending stu 
dents. Now the student and his parents or guardian must 
be furnished a copy of the law within 24 hours after 
dismissal. 

Once again, we need to remember that the imple- 
mentation of these rights is a political issue. How is 
knowledge of these rights disseminated to students? 
What procedures are, set up and what forums provided 
for protest? We will address some of these implementa^ 
tion issues in the final section of this monograph. 



VI. THE RIGHT OF YOUTH TO BE REGARDED 
AS PERSONS HAVING ACCESS TO 
CONFIDENTIAL SERVICES 

Several seminar presenters proposed that youth fiave ac- 
cess, on a confidential basis to medical or psychiatric 
help, particularly in the diagnosis of pregnancy, pre- 
natal care, treatment for venereal disease and chemical 
dependency. Regarding the reality of who pays for these 
services. Levy suggested that parents be obliged to pay 
for three visits without consent. This is a beginning. 

Treatment without consent is an issue in those cases 
where the need for parental approval would discourage 
treatment and in disturbed families where incest, a 
psychotic parent or even a fanatically moralistic one 
might prevent treatment. If disclosure to parents is 
necessary because of an emergency, Wald suggests a re- 
view by medical staff which would weigh the conse- 
quences of dicclo^i ire. 

Access to confidential legdi 3cp/?cps was a less dis- 
cussed issue, but is important, nonetheless. Ab yCUtH 
' become more aware of their rights, paralegal or ad- 
.vocacy centers may become a reality to help deal with 
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such ' problems as di^rimination, working conditions, 
contracts and intense family conflict. In some hospitals 
and institutions, patients' rights are being protected by 
residential advocates. This model might be adaptable to 
school settings. 



VIL THE RIGHT OF YOUTH TO BE REGARDED 
AS PERSONS IN COURT 



Due Process 



Several years ago, a 15 year old boy was picked 
up and taken to the police station while his 
parents were at work. No notice or specification 
of charges were given to the youth or his 
parents!^ He was not represented by counsel until 
after adjudication. No record of the hearings was 
made; there was no confrontation of the witness 
against him; and hearsay statements were 
accepted. He ^ got an indeterminate sentence 
(possibly until a^e 21) for allegedly having made 
a 'lewd phone call', a misdemeanor for which an 
adult (who received due process of law) might 
be fined from $5-$50 or serve up to two months 
in jail,* 

The name of the young man in this case was Gault. 
In 1967 the Supreme Court decided in re Gault that 
procedural rules of fairness and the counsel of an 
attorney are the constitutional rights of an accused 
youth in adjudication proceedings. The 14th Amend- 
ment was cited in the ruling, the article declaring that 
citizens shall not be deprived of life, liberty or property 
without due proceedings, nor shall they be denied equal 
protection under the law. 

Before delving into the many aspects of Gault which 
apply to delinquency proceedings in juvenile court, let's 
first touch on the applications of IGault to other kinds 
of court proceedings in which youth may be involved. 
Several related issues arise. 

Sedgvyick: Recently the state legislature enabled the 
court to provide a guardian ad litem or legal counsel to 
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represent the interests of the child in custody hearings. 
In some states this is being done as an extension of the 
Gault decision. However, having the specific provision is 
very helpful. The guardian ad litem serves to weigh all 
the factors involved in placement on behalf of the child: 
for example, the love, affection and other emotional ties 
existing between parents and child; the capacity and 
• disposition of the competing parties to give the child 
love, affection and guidance, continuation of education; 
the ability to raise the child in its religion, creed, or 
culture; the capacity to provide for material and 
emotional needs. 

What I have -found is that although parents may 
quarrel between themsfelves over these issues, they do 
not argue with the child's attorney. This seems to pre- 
vent a great deal of bitterness and sometimes has the 
surprising effect 'of helping parents to see themselves 
more clearly and to begin to communicate during the 
cross-examination, if it is done by a competent attor- 
ney. We try to select counsel who know young people, 
who can talk to them and who are also, of course, 
"learned in the law." 

Levy: I have concerns about the kinds of considerations 
' which should be given to the influence of the legal ad- 
vocate on the child. What protections should be given to 
protect the young person from the influence of that 
advocate? , 

Wald: I understand the problem. Who watches the 
watcher? This is a problem for anyone who has juveniles 
for clients in any setting, just as it is a problem with the 
mentally ill, the retarded and many other groups 
defined by law. Of course, I believe that the teaching of 
lawyers who go into that kind of work must be a sensi- 
tization process. This person cannot simply be another 
person telling the child how to act. People who repre- 
sent youth should be required to take course work in 
child psychology, etc., to get some sense of their 
relationship in dealing with youth. 

Konopka: I don't know if I have any answers, but I do 
think the misuse of power in the relationship of orie 
person to another can never be prevented by simply 
making more laws. The only answer is the careful educa- 
tion of people who work with young persons. By this 
mean not only an understanding, but also a deep ethical 
commitment. This is very basic bewuse the moment 
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you give one person influence and power over another, 
tiie etiiical commitmerft is all that holds that relation- 
ship in..proper focus. 

Wald: To toucb on the other side of the Glient-counsel 
relationship, those who are experienced in working with 
youth find young people do act as respqnsible clients. 
Interestingly enough, often parents cannot be counted 
on to^ protect their children's legal rights in three-party 
coriflFcts. This is another reason I believe youth ought to 
have Access to legal counsel and other* due process rights 
in areas beyond delinquency and custody hearings, in 
other words, in situations where the interests of the 
young person and parents are apt to conflict and a 
serious adverse impact on the youth is the likely conse- 
quence of unilateral parental actions - commitment to 
institutions, refusal of medical treatment are two 
examples - the youth's interests deserve representation 
before a neutral decision-maker by an independent 
advocate. 

In describing due process rights in delinquency proceed- 
ings it seems necessary and appropriate to provide some 
background on why the juvenile court was established in 
the first place. It is an outgrowth of the belief, after all, 
that the rights of youth and adults deserve to be differ- 
ent under certain circumstances. The intention of those 
who established the juvenile court in 1927 was to 
separate youth from an adult criminal system which 
seemed closed to change and to establish, instead, a way 
of working with youth which emphasized their capacity 
to change and their susceptability to both decent and 
indecent treatment. 

Although the motives of those "legal revolu- 
tionaries" who established separate court proceedings 
were laudatory, vvhat has actually happened under 
juvenile court auspices has come under sharp criticism. 
Until 1968, due process was not guaranteed in juvenile 
court proceedings. The ideal had been that adjudication 
be "&n informal protective proceeding/'^ not a full 
adversary process which is the rationale today behind 
not having juvenile court juries. In the eyes of juvenile 
courts, youth were charged with "acts of delinquency," 
rather than with criminal intent, recognizing a differ- 
ence in culpability or degree of respon:ibility between 
youth and adults. However, the problem is that the 
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lanquage of statutes which can be cited against juveniles 
is ofteh vague. For example, acts of delinquency may be 
"using vulgar language " "indecent conduct or grow- 
ing up in idleness" as well' as status offenses such as 
truancy, incorrigibility, possession of alcoholic bever- 
ages and violation of, the, curfew. Moreover, although 
records of juveniles were not to be kept, just how 
iuvenile court proceedings are sealed or destroyed varies 
greatly from county to county. Confidentiality has not 
been strictly protected. 

There are many aspects of the issue of how status 
offenses might be handled which deserve more attention 
than this discussion can allow. Questions have arisen 
reqarding whether youth charged with a status offense 
could be'handled as dependent youth are handled. In 
other words-, could the finding be thaf the family of 
such 9 young person either can not or will not meet 
his/her needs and thus should be directed to'supportive 
assistance or that the youth be placed in a substitute 
family setting? Or, since status offenses usually are 
destructive only to the offender, could the services 
which youth might need if they were habitually truant 
for example, be provided optionally by contracting with . 
the youth for treatment from which he/she has the rignt 
to results? There is the question of whether, if status 
offenses were abolished, troubled youth would lose a 
legal bargaining tool and be charged with more serious 
offenses and treated more inhumanely? Wh;le it is not 
possible to resolve these issues, they need to be aired. 
We do criticglly question the practice of sending persons 
in need of supervision tojnstitutions. . 

Although the Gault\ decision recognized youth s 
right to counsel during adjudication proceedings, just 
when a lawyer first meets with the young person 
charged was not made clear. One juvenile counsel de- 
• scribed her role this way: 

Belois: I function as a lawyer. 1 don't know anything 
about the youth until such time as he/she is sumnioned 
to come into court. Therefore, 1 missed the "ast four 
years of social workers' efforts to rehabilitate the youth. 
I come in after reports that the youth is being beaten 
after the parents have been to marriage counselling and 
found their relationship irresolvable, after the alleged 
wrong-doing, after police may have told the victim wha 
a horrible person this youth is. 1 get no history. Ye ,1 
am dealing with a young person who is in a situation 
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which is probably one of the most stressful he/she has 
ever encountered. In fifteen minutes to half an hour the 
mofning before the court hearing, I meet with the youth 
and parents to help them understand the charges and 
options. I try to represent the youth's best interests, 
apart from what may be best for him/her clinically, in 
terms of emotional well-beiny. The greatest drawback of 
my job is the constraint of time. 

Whether counsel could meet with a youth charged with 
an act of delinquency at the time of intake, just after 
the charges ^re made and be avaialble through the entire 
process, including the treatment phase, is an issue which 
deserves serious consideration'. It is practiced thus in 
many other juvenile courts, 

% The whole process of adjudication for a juvenile 
may very well be examinee^ in light of how well it re- 
spects youth's right to be regarded as persons. One 
prominent feature is long delays. After a petition is 
filed, usually by the police, a youth is brought to the 
police station and either held in a detention center or 
released to his/her family. Next, there is a court hearing 
three to five months later. Parents are required tq attend 
the hearing. Their stress is also a difficult factor. If they 
are embarrassed by the situation, they may be punitive 
toward the young person. At the preliminary hearing 
client merits with legal counsel and pleads guilty or not 
guilty in court. If the plea is guilty, the youngster is 
usually sent home, seen by a probation officer for a 
pre-sentence investigation, and appears approximately a 
month later for a disposition hearing. If the plea is "not 
guiljy," the next step is pre-trial conferences between 
defense and prosecuting attorneys. A trial generally 
takes place three to five weeks after the denial. If the 
youth is found "not guilty" he/she is dismissed perfunc- 
torily and without apologies for lost time or distress. 
Should the youth be found "guilty," he/she is 
again sent home for a* month or detained at the deten- 
tion center if the charges are serious, during which time 
another report is completed. A disposition hearing is 
then set and sentencing pronounced. 

As articulated by Belois on the basis of her work in 
Hennepin County Juvenile Court, the rights of youth, 
beyond the right to legal counsel, during these proceed- 
ings are largely the same rights shared by adults. They 
include the right to: 

. . .Be acctjsed fairly, openly; 
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. . .Have rights clearly explained by all extensions of the 
court: police, probation; defenders, etc.; 

. . .Understand the functions of the attorney and others 
with whom the defendant must d^al; 

. . .Deny or admit charcjes; 

. . .Trial and appeal, all the way to the Supreme Court, 

if each judicial level agrees to hear the case; 
...Be heard, to make plans and choose a course of 
action known to tha court. The attorney tries to help 
.the youth and court reconcile their rights and goals. 
That youth are allowed most of the same rights as adults 
during adjudication seems just and fair. However, what 
happens after these proceedings, what rights youth have 
and should .have during the treatment phase deserves 
further consideration. 



Right to Treatment 

One unique aspect of the initial concept of juvenile 
court was that the court would assume a quasi-parental 
role in. its treatment of youth. In the name of parens 
patriae (the state )as parent), training schools and 
reformatories^ were established. Later, in the 1930's, a 
movement to help youth deal with their emotional con- 
flicts gained momentum. By 1968 when the implica- 
tions of the Gault case were beginning to be applied to 
the treatment of juveniles, it seemed that many, if not jg^ 
all, of the original good intentions of the juvenile correc- 
tions system had been distorted and corrupted. 

In the name of "treatment," "therapy" and mter- 
vention, seminar participants told of having observed 
these practices: . • 

Konopka: At a seemingly "nice" girls institution two 
years'ago, I saw ftirls in "latched" cells. The Institution 
was pleased there were no locked rooms, "Latched" 
meant that the girl could open the door a little bit. If 
she wanted to go to the bathroom, she had to ask 
"Mama" (the house matron) for permission. After lunch 
and dinner we were told to keep our hands over our 
heads while the silverware was collected and counted. In 
this institution I was told there were contracts, operant 
conditioning; that the young women could participate 
in their "treatment." So I went into one of the cells and 
saw a contract on the wall. The girl had agreed in a ^ 
signed statement that she would only go out of her cell 
with the person in charge; that she would bo the last 
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person called for any meal; that she would only wear 
''skirts; emd so forth. She seemed to have a kind of pride 
in that document. She explained to me that the details 
had been worked out while she was in solitary confin- 
ement. I knew that one would agree to anything under 
those^onditigns,, ; , 

Lindgren: And I Jave eaten in a dining room with boys 
at a delinquency! institution where suddenly a man 
across the rbpm raised his arm, blew a whistle and yelled 
"silence.^' Like the lines in the hallways, heads of the 
boys against the wall and the "quiet room," these 
practices were called "therapy," "discipline." It was not ^ 
surprising to me that the boys ran from this place ' 
repeatedly. When they were apprehended they were 
locked in a room for 24 hours. Gradually, I began to see 
11 and 12 year olds thinking like adult crimihals when 
. they mby have been there for truancy. It was tragic. 

Comment: When J see youth in our state institutions 
moved from positive peer culture programs to guided 
group interaction to vocational training in another insti- 
tution, all without their participation in these decisions 
or consent in these changes, I think youth ought to have 
the right not to be treated. 

Comment: Which is e.;actly what I thought when I dis- 
covered ^ group treatment home for girls which was 
threatening to confine a girl who chose not tq talk 
abeut her feelings "in a group, but rather share them with 
a, friend in a letter. Isn't this a violation of oqe's First 
Amendrr\ent rights? 

Feld: Yes, and that girl could hire a lawyer to protect 
her rights in that case, but it's,seldom ddne and difficult 
to accomplish. I would agree with you that' these are 
examples of treatment which, one ought to have the 
right to refuse. 

The right to treatment issue requires careful considera- 
tion. It is undoubtedly one of the are^s in which the 
right to be regarded as a person is most abused. But is 
there a definition of "treatment" wfilc)) is modest 
enough that it can escape being linked to any tech* 
nology .which claims to "change behavior," yet broad 
enough to be generally applicable. Konopka su^ested 
such a definition: treatment is the provision in-conceh- 
trated form of the healthy ingredients needed iot a 
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young person to grow and develop. These are the same 
ingredients mentioned in the first section, of this mono- 
graph, those, things which' should be provided to all 
youth in the hormal course of growing jp: for instance, 
provision of the bspic needs for food, clothing, appro- 
priate lodging, as well as the opportunities to genuinely 
participate in decision making, to act as a responsible 
memljer of Some unit, to interact freely with peers and , 
acquire a sense qf belonging, to reflect and discover one- 
self either in interaction with others or alonei perhaps in 
•writing, to discover one's values in discussion*?, to coni-^ 
mit oneself irrevocably, to participate actively m learn- 
ing. 

The list could be very long.,But these opportunities 
may^be considered in the sense they are the emotional 
"vitamins" essential to development. What is the course 
of "treatment" for *one who is physiologically mal- 
nourished? It is to take whatever supplements are 
needed in concentrated, enriched form. Providing those 
conditions which people need to survive, \o thrive, to do 
better, to re-establish their self-esteem, is treatment. 

Perhaps Iwo aspects of this kind of treatment en- 
vironment can be emphasiied. One is choice, that youth 
be allowed to make decisions, even if those choices are 
defined by certain realities and restrictions. Take this 
e)[camp)e. A staff "person sits with seven young people in 
a group* within an institution. There is no pretense that 
these youth ^are there by choice. However, there is still 
the option df how to use the time they have together. 
Five of the Iseven want to talk together'regardinc) their 
feelings about their day to'd^y life. Two say they would 
rather not. hjo^ever, the staff person suggests tbe^ two 
try the .groufhtwo or three tTrties and then decide how 
they feel about it. This is choice. It is als;arespectful of 
youth as persons. -^/^ . 

The second aspect which deserves some special con- 
sideration is related to choice' and that isirvformed con- 
. sent. This means that the professional persoh is able to 
explaiii the^ choice so that it is completely understand- 

-^able. . ^--^ " 

* • 

, KOnopka: j have an example from my work years ago. 
, Interestingly, it concerns what we might think of today 
as a ?eWous offender, The b6y was eleven and known in 

• his neighborhood as "the killer," though he had "only" 
' injured others. By court referral, this youth came to oUr 
child guidance clinic. Testing revealed that he had great 
d'h^iculty understanding spoken languagfe. Later, we 
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learned he ccxjidn't /ead. Someone suggcM^d to him 
that he might be very angry about this. He denied it but 
vye also knew that as the only "man" in a large family of 
§isters, h^ felt he had to maintain a masculine toughness 
and sj^ngth beyond his years. A staff person explained 
to, the boy that help for h»s reaaing problems Was avail- 
able at the ^clinic. Nothiny happened. Finally, almost a 
month'later, the boy wandered in, during the middle of 
a school day. He said he had been lost because he 
couldn't read the' street signs and wished to learn to 
read, "today." Arrangements were made by staff f(Jr 
him to be absent from schopi and remedial tutoring was 
begun. The boy had chosen his "treatment" out of 
informed consent; he knew what was available and rfiade 
^ the decision to try it. There were no miraculous chsnges 
' in his attitudes, but gradually the anger lessened. 

Many people are concerned today about those youth 
who have committed serious offenses: murder, armed 
robbery, assault. In these instances, youth are -of ten 
"certified" to be tried in adult court. Certification is, 
issued if the act is of surh a nature that the public 
inters ^ greatly aroused, if it looks as if the "treat- 
ment" options offered within the juvenile corrections 
system would be inadequate or the youth would not be 
"amenable" to treatment within the juvenile" syst^. 
Recently public hearings were held in Htinnepin County 
regarding the cgrtifiQation and treatment of serious 
juvenile offendj^ The majority of professional expert 
witnesses testified that nothing was known or available 
in the v/ay of treatment programs for these youth; tha,t, 
consequently, they should be locked in secure facilities, 
some perhaps permanently. 

Konopka: To say we know nothing about ^he treatment 
of the serfous juvenile offender seems reactionary to me. 
Perhaps these youth do need to b? separated from 
others for a time. However, to truly protect others, the 
pres^j.t victim as well as possible' future victims, we 
must meet the basic, humane, psychological needs of 
that troubled young person. Whether we like it or not, if 
we merely have a delinquent in confinement for five 
months or* two years, there is absolutely no protection 
that aryone will be secure with that person. The in- 
credible truth is that we have not tried providing a 
healthy, humane environment and we do know, from 
our basic understandmg of people, that it is effective. 
What would incorporating this kind of treatnfient 
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envrronnfien;: mean to our corrections system'^ It would 
mean throv/infl out everything which violates self 
respect: mass institutions, psychological manipulation 
and militaristic discipline. We learned from the Nazis - 
by watching tieir inhumanity - that the antidote to 
asocial behav^oi is*not shame, fear, and loss of self 
respect. Those create asocial behavior. We have a great 
deal of .knowliKlgf from this period of the destructive- 
ness of this negative approach. 

. Impletnenting the Right to Treatment 

A discussion followed Konopka's presentation of the 
right 'to treatment which illustraies the legal com- 
plexities of the right to treatment issue and provides a 
further, seemingly classic example of the relationship 
between frioral and legal rights. Don Marshall was the 
reactor. * 

Marshall: First, I must caution you that in talking about 
the adjudicated delinquent's right to treatment, we 
address a topic which*is at the frontier of both legal and 
psycho social thought. Like al! frontier topics, it is one 
Which is largely uncharted and is filled with complexi- 
ties of many kinds. 

While I have no trouble with, the concept of treat- 
mem u$ the provision of an environment in which self- 
idejitificatioi^ setf-expre^iion and the satisfaction of 
youth's special needs are realized, I do have difficulty 
knowing how to deal with this as a "right"Js it a moral 
or legal right? Though some, of my colleagues would 
insist that every legal jjght is also a moral right, that 
doesn't happen to be my perspective. / 

• If we are talking about a moral right/ then this 
definition of treatment becomes something which we 
might aspire to, a statement of a goal which official 
decision-makers and participants in the juvenile court 
correcticnal-delinquency process should ^ek to achieve 
as they arocate their resources and set priorijties. As an 
aspiration^! atemsnt, this definition h&s obvltous value 
to a legisia . harped with the responsibility for'allpcat- 
ing funds for particular programs, such as ^taff training 
and other youth services. / 

Konopka: Let me agree her: that J believe the courts 
should not be alone in implementir/g these goals. Citizen 
groups, all the social profession^ must be part of the 
effort. 



Marshall: Howtver, if what we are referring to is a legal 
right, to certair factors in the treatment environment, 
then we are talk^nj about a right which is supported by 
the coercive power of the stote, exercised through the 
judicial system. Ordinarily, as we have sajd, the coercive 
pjower of the state l\ exercised so as \o ^fford a remedy 
v/hich will correct the deprivation of that right in in- 
dividual cases. Accepting thst definitiqh of legal right, I 
think we have to ask certain questions cbout this defini- 
tion of treatment: / 

. . .First, is such a righr recognized owtegal system 
today? Clearly, the answer is "no/^H Is not recognized 
in the far reaching sense of tj^is definition, but only in 
the sense of protectinjg ybuth in institutions against 
cruel and unusuaLptfnishment such as beatings, intra^ 
muscular injections of tranquilizers for disciplinary pur- 
poses and isolation for long periods of 'time. This is only 
th^ fight to be protected from gross abuse. However, 
gven this represents an advance in legal rights for those 
who are institutionalized. Also, a smaller number of 
courts have recognized an affirmative right to treatment 
U. until this point, however, the only definition of 
treatment this covers is that "treatment" should be 
more than warehousing or having custody of the youth. 
This is not what I would call a very far-reaching rightat 
this time., 

. . . Secondly, is such^a right to treatment hkely toJ^e 
recognized by the courts in the foreseeable future? 
Again, the answer is "no." There are three reasons. One 
is the problem of institutional competence. Tradition- 
ally, courts are acutely aware of the utilitarian limits to 
their power. I believe they will shy away from the'kind 
of involvement, the consunri'ng investigation on a case 
by case basis which would be necessary in order to en- 
force this kind of right to treatment Nt-xt, there is the 
problem of an adequate remedy for the deprivation of 
the right An obvious remedy would be to release a 
youth from all restraints when he/she has bsen deprived 
of the right to treatment That is likely tp be politically 
and socially,unaiLceptable. Or the courts might order an 
institution to create such a self actualizing environment 
but that would involve the cou|1: in what might be end- 
less disputes about what constitutes that environment 
and in continuous monitoring. Lastly, I question 
whether rehabilitation has actually ever been the ex- ^ 
elusive purpose of the juvenile system. If one examines 
the process in opejation7 I think one is compelled to 



conclude that peJhaps the juvenile correctional sys^^^^^^^^ 
more concernecTwith deterrence and -gver a" ^ "J 
t nZ\ exoression of vengeance, rather than rehabilita 
tiorThif desDite the fact that resr^arch has never 
;7:;;en'^ Sat'Ton?ining juveniles is either effective 
nrimqrv or secondary deterrence. 

My.Thould there be- a legal right to tret^tment us 
deiined in this monograph? I don't know the -^^^^^^^ 
that most interest ng question. I do have a sense mat we 
n^dTo proceed very !:autiously before we creat e such a 
S r°qhtl Finjt. because the,courts are unliKely to . 
create luch a r ght. as I h/^e previously reasoned 
siondly. I think we need to take jreat care 1^^^^^^^^^^ 
ridht to reatinent comes to define the need for t eat 
ment and cornes to facilitate an intervention 'n the lives 
S Children and their families which may be undesirable ^ 
The juvenile court already has. in the thinking of many f 
If u an unconscionably large jurisdiction to intervene 
fnr example status offenses. Youth need procedural 
protSlons against undue intervention. We must con- 
stantly be aware that when we do something for a 
vounq p^son we are also doing something to him/her 
Tha? m^avTnvJve an element of punishment, whether 
that is our intention or, not. 

• Konopka: First of all. I did intend my statem^"^ ^j}] 
ing tr^tment in the sense of a moral right J do unde 

' rtand the complex t es of enforcing it as a legal rigni. 
Sowever I w^Sld be happy to have the coercive powe 
of the State enter where there is abuse. And I don t 

"la onsMps with the opposite sex, then separatjon for 
ono periods of time is abusive. Or,, if adolescents need 
n nrc^B Their own strength, develop a sense of their 
. LTes an^ individualil^, theri feolSn'LSe 
rnntainino the institut onalized young person isabusiye. 
Or ?f s mng m(id swings are a part of one's emotiona 
development, then ridicSling such changes of feeling is 
aS. That is what I mean. We can act on what we 
know. 
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VIII. WAYS TO FURTHER YOUTH'S fllGHT 
TO BE REGARDED AS PERSONS 

Tho complexities of implementing youth's moral and 
possible legal rights msy seem overwhelming. However, 
aside from how the courts and Legislatures may or may 
not relate to or enforce these rights, there are other 
practical ways the^ just treatment of youth can be 
effected. These apply to institutionalized youth but 
also, more broadly, to how we might enhance all 
youth's right to be regarded as persons. Two related 
factors seem to be particularly critical; the dissemina- 
tion of Information and the development of resources. 

Dissemination of Information 

Many of the problems related to the rights of youth are 
the same as they are for any group which has not been 
notified of their rights - minorities, the retarded, and 
women, for example. One of the first tasks, then, is to 
teach yoath what their rights are and how to "negotiate 
the system.'' as T. Williams said. The bibliography of 
this publication gives some indication of the materials 
available and what specialized information there is 
which can help minors make informed choices and 
exercise their rights. Young people also need knowledge 
of the consequences of exercising their rights. If a young 
woman is questioning, for example, whether or not to 
have a baby, what should she know about parenthood, 
about being a mother which will help her make that 
choice? 

Intellectual learning about rights, however, is not 
enough. Youth must also learn through experience how 
to participate, how to make decisions, how to take part 
in forums which fdpus on conflict resolution, how to 
think through questions of justice and fairness. Experi- 
ential learning enables youth to exercise the rights they 
have learned are theirs. Yputh benefit from such pro- 
grams as the Student Community Involvement Project 
in which they take on signifipant social roles in the com- 
munity as part of their social studies curriculum; and 
from peer counselling training which teaches youth how 
to listen and develop empathy f9r others. Understanding 
the perspective of others is essential to understanding 
the responsibilities of freedom. \ 

Adults who are closest to the development of chil- 
dren and youth need another kind i:rf information. 
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Those who are parents and those who will be, perhaps 
who are now adolescents themselves, need the kinds or 
skills and opportunities to think through their own 
values and experiences so \'hey will be better able to 
respect the needs of their children and create the kind 
of healthy environment which is critical to growth. . 
Preparation for "emancipation" begins very, very early 
as parents and other adults allow youth to participate, 
to experiment, to discover their identities, to experience 
successful and unsuccessful consequences. 

As adi& we also need an awareness of our roles as 
models for how young people Ibok at justice and laws. 
If we deal with youth from positions of power and say, 
explicitly or implicitly, that because we are bigger and 
have more authority, those who are young must com- 
ply or1fjfl(e use very fixed rules, then youth are un- 
likely to de^lop the capacity to deal with others on a 
more reciprocal basis, are unlikely to see. the legal 
system as one which is open to change or which 
responds to injustices; they are unlikely to think about 
issues of fairness in other than simplistic ways. 

A third focus of educational information regardin" 
rights must be addressed to the public at large. If legis- 
lative change is to come about, people need to have a 
better understanding of the need for youth rights; they 
must come to terms with their values so that the courts 
and legislatures, in creating laws, will be declaring a 
majority sentiment. And legislatures may need, in some 
instances, to have been educated to be the forerunriers 
in correcting social injustices. Moreover, the political 
and moral climate of society can be prepared, through 
education, to facilitate the implementation of legal 
rights, once they are created. 

Youth, too, are demanding to have a part in this 
educational and change [Drocess. Peggy Nordseth re- 
minded us that often when youth form coalitions for 
power to influence change, adults pejoratively dismiss 
these groups as dissenters or protesters. Youth need and 
want constructive models for participation, and uiitil 
they are allowed into the system, allowed to help create 
their own rights, they may respond resentfully to \m 
rights, however just, are allocated to them. As we think 
through together, youth and adults alike, just what 
rights we value, we must also clarify our goals as a 
society. Do we have clearly in mind what kinds of 
people our society needs to thrive? 
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Tfie Development of Resources 



The need tor resources within our communities which 
will allow youth to make choices and think about 
options is well-captured in this sominar comment: ^ 

Comment: I realize we have divorce proceedings and 
hearings for parents who can go to court to declare their 
child incorrigible. But I think youth should also have 
the opportunity to go to someone with legal authority 
and ask for heip during crises. I've been in situations 
where young people were begging parents to go for 
counselling and parents refuse. The children are caught, 
if they leave home, they can only be gone for a certain 
period of time before being cited for a status offense. 
Beyond talking ^about legal alternatives, how can we 
make it possible for young people to get out of impos- 
sible situations? 

These are hard questions. Beyond foster homes, group ^ 
homes, alternative living situations, we also need to look 
at the availability of employment so that youth can 
afford to live separately, if necessary or desirable. We 
must also consider how to make medical, mental health 
and legal services more accessible on a confidential basis. 
Wald mentioned the need to establish legal advocacy 
centers where grievances of youth might be aired. 
Konopka suggested that more services for families 
should be available because when treatment of young 
people is in cooperation with the family there is still a 
sense of the youth being "normal" and intact. This is 
just the beginning of a long list we might consider under 
this heading of "resources." 

One resource which is critical to youth in establish- 
ing their rights is people. Because the Center for Yogth 
Development and Research is especially involved in 
training those who work with, youth, we would like to 
add some^ing more about how we might go about find- 
ing the kinds of open, responsive individuals who are, in 
the final analysis, the best kind of "treatment." 

Konopka: The question of how we find people who are 
less interest^a in controlling youth and more interested 
in freeing them is difficult. You cannot imagine how 
often these days I am asked about how we might better 
control young people. 

Ideally, I would say that we must find those who 
^ have a gip. It's like being an artist: one may be trained, 
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but the natural qualities that make for excellena? must 
be there. Working with people is an art and a gift. One 
does not find these people with a test, but by en- 
countering them, seeing them with other people, ol^rv- 
ing how they relate to^others. This doesn't mean there 
aren't criteria. 

Secondly, there must be training. There has been a 
feeling the last ten years that anyone can work with 
people, that one needs no special skills, that one is born 
that way. If I have to have some knowledge to work in 
my garden, surely I need some special understanding 
when it comj.-s to working vi'ith people. How can I dare 
to work with something as complex as human beings 
and know nothing about their nature? Here i am^ not 
saying that experience does not count. Formal training 
is shorthand for experience. Training v^idens our 
horizon, keeps us aware of how much there is to learn. 

Thirdly, one .must have a wide variety of skills to 
work with youth. Sometimes I think in universities we 
learn one thing, how to talk. I once worked with a 
twelve year old. I always asked him questions. "What do 
you think about your mother, your brothers and 
sisters?" All the time I talked, he drew. Finally, he 
turned around to me and said, "Gisa, I'm not much of a 
talker." That was the first time I h^id sense enough to 
look at what he'd drawn. T*iis greater awareness of how 
peoole communicate was something I had to learn. 

Last, as I mentioned earlier, I think vve need and we 
must find others who have a deep ethical commitment 
^ to the self-respect and personal integrity of others. 

We hope this long and involved discussion of the rights 
of youth has added to your understanding and aware- 
ness. As Aleksandr Solzhenitsyn commented in The 
First Circle. . . 

What is the most precious thing in the world? 
Not to participate in injustices. They are 
stronger than you. They have existed in the past 
and they will exist in the futuf-e. But let them 
not come about through you.* 



* Aleksandr Solzhenitsyn, The first Circl^, p. 343. 
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SUGGESTED READING LIST 

Casady, Margie, "Society's Pushed-Out Children/' 
PSYCHOLOGY TODAY, June 1975, pp..57-65. 

A conversation with Marian Wright Edelman, 
founder and director of the Children's Defense 
Fund Points out various Issues, such as^ millions of 
children not in school, subjectivity of teachers, 
special classes as holding pen$^ and problems of the 
childran's-rights movements. Suggests a strategy of 
first combating the myth that we are a child- 
centered society, then convincing people that 
society must accept responsibility for the welfare of 
its children. 

Cole, Larry, OUR CHILDREN'S KEEPERS: INS/DE 
AMERICA'S KID PRISONS, Greenwich, Conn.: 
Fawcett Publications, Inc., 1972. 

Institutions that imprison children in America are 
both the result and the cause of more complex and 
socially disastrous problems. This book is intended 
as "a view of those we have chosen as keepers of our 
children and something of the kids' view of the 
places where they are kept." Includes: Directory of 
Child Advocacy, Children's Rights, and Youth^Law 
Centers; Bibliography for Child Advocacy. . 

' Goldstein, Joseph, Anna Freud and Albert J. Solnit, 
BEYOND THE BEST INTERESTS OF THE 
CHILD, N.Y.: The Free Press, 1973. 

Presents basic concepts, definitions and guidelines 
for the relationships betvyeen children and their 
adult environment, as well as dealing with their 
changing needs during the period of growth and 
development. The main concern in child placement 
should be for "the least detrimental available alter- 
native for safeguarding the .child's growth and 
development." 

Holt, Jdhn, ESCAPE FROM CHILDHOOD, N.Y.: E.P. 
Dutton &Co., Inc., 1974. 

Considers young people's place, or lack of place, in 
modern society - the institution of modern child- 
' hood. Being a "child," wholly subservient and 
dependent, regarded by older people as an expensive 
nuisance and slave, does most young people more 
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harm than good., Rights, privileges, duties arid 
responsibilities of adult citizens should be made 
available to any young person, of whatever age, who 
wants to make use of them. 

James, Howard, CHILDREN IN TROUBLE:. A 
NATIONAL SCANDAL, N.Y.: David McKay Co., 
Inc., 1970. 

Focuses on specific individual cases of juveniles in 
institutions, rather than statistics, emphasizing that 
vie must take into account all factors involving the 
juvenile offender - family, schools, and so on. Deals 
w'th the issue of what the juvenile delinquency. 
problerrMs really about with suggestions for meeting 
the problem. 

Ka».z, .Scnford N., ed.; THE YOUNGEST MINORITY: 
LAV\/Yt'RS IN DEFENSE OF CHILDREN, 
Am.!ri?^T Bar Aviation Section of Family Law, 
197". 

A setei. of articles reprinted from the FAMILY 
LAW QUARTERLY dealing with some of the ways 
in which children have been victimized by obsolete 
laws enacted for societies and times vastly different 
from ours. Suggests means by which the resulting 
discriminations and injustices may be eliminated. 

Konopka, Gisela, vyit!-. Center fcr Youth Developnient 
and Research staff, "Requiremtr.ts for Healthy 
Development of Ad.olescen. Youth, 
ADOLESCENCE, Vol. 8, No. 31, Fall 1973. 

A statement of the Center's concept of normal 
adolescence and the necessary conditions for 
healthy development of youth. Outlihes the rights 
which are most basic to young people s healthy 
development. Written at the request df the Off ice ot 
Child Development of the U.S. Dept. of Health, 
Education and Welfare! 

Mayer, Goetz and James C. Pearon, "Social Control in 
the Treatment of Adolescents in Residemial Care: A 
• Dilemma," CHILD WELFARE, Vol. LIV, No. 4, 
April 1975, pp. 246-256. 

Discusses the situation of the clinician treating 
adolescents in residential care. Complex problems 
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arise concerning the rights of the patient to control 
his own mind and body Versus the rights of others 
involved/'and the requisites of effective treatment. 

Satir, Virginia, PEOPLEMAKING, Palo Alto, GffUfornia: 
Science and Behavior Books, Inc., 1972. ^ 

Presents the concepts of selfworth, communication, 
rules, and linking to society as the keys to help, 
families develop their potential as human beings 
more fully. Steps to becoming a less troubled and 
more nurturing family are illuminated through case 
histories, anecdotes and effective ssries of "com- 
munication games." 
» 

Wald, Pat, "Making Sense Out of*the Rights of Youth,". 
CENTER QUARTERLY FOCUS, Center for Youth 
Development and Research, University of Minne- 
sota, Winter 1975. 

Deals with the rights of youth, both legal and moral,, 
from tho perspective of history and the unanswered 
questions of today. Taken from the initial seminac, 
of this year's series. . 

WMIiams, Junious and Charles B. Vergon, STUDENTS' 
RIGHIS AND RESPONSiBILITIES: A LEGAL- 
EDUCATIONAL BIBLIOGRAPHY, Program for 
Educatiqnal Opportunity, Ann Arbor, Michigan; 
Saginaw Student Rights Center, Saginaw, Michigan 
1975. 

, / A bibliography intended to assist educators and 
attorneys in locating ^{he information necessary tc 
make informed and knowledgeable decisions in the 

, area of student rights and responsibilities. Contains a 
representative sampling of the legal, educational and 
general literature in the area. 
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The Center for Youth Development and Research under the 
College of Home Economics at the University of Minnesota 
provides an interdisciplinary focus in research, teaching and 
work vvith youth. 
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Arts, University of Minnesota 
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Regional Affairs, University of Minnesota * 
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Roger W. Buffalohead, Acting Chairman, American Indian 
Studies Department, University of Minnesota 

Eugene Burns, Director, Ramsey County Court ServiceJi 

Virgil Burns, Executive Vice-President, Minnesota Montessori 
Foundation ^ , ,, . 

Richard Clendenen, Director, Delinquency Control, Univer- 
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John Darley, Chairmarj^ Psychology Department, University 
of Minnesota 

Kate Dayton, Student, University of Minnesota 

Marian riall. Director, School Psychology Training Depart- 
ment, University of Minnesota ^ 

Larry Harris, Special Assistant to the Superintendent for 
Urban Affairs, Minneapolis Public Schdols 

Willat-d Hartup, Director, Institute of Child Development, 
University of Mmnesota ' - 

William Hoffman^ Director, Continuing Educati6n in Social 
Work, University of Minnesota 

Arthur Johnson, Professor, Sociplogy Department, University 
of Minnesota 

Robert W. 4ohnson, Anoka County Attorney ^ * ' 
Roland Larson, President, Educational Research a6d Consult- 
ing Services, Minneapolis . ^ , 
Jeanne Lupton, Assistant to the President, University of Min- 
nesota 

Joe McAuliffe, Director of the Education Division, National 

\ 4-H Foundation, Washington, D.C. 

Chester McCoy, Student, University of Minnesota 

Keith McFarland, Dean, College of Home Economics, Univer- 
sity of Minnesota 

Pearl Mitchell, Volunteer Service Coordinator, Ramsey 
County Welfare 

David Nasby, Executive Director, The City, Inc., Minneapolis 

Marilyn Nelson, Minneapolis Junior LeagOe 

Gerhard Neubeck, Professor, Family Social Science Dfjpart- 
ment. University of Minnesota 

Joseph O'Neal, Project Director, Out-of-School Neiglibor- 
hood Youth Corps for Hennepin County 

Kenneth Schoen, Commissioner, Departhient of Correction^, 
State of 5/jinnesota 

Martin Snoke^ Assistant Vice President for Student Affairs, 
University <rf Mmnesota 

Norman Sprinthall, Professor, Department of Psychoeduca 
tional Studies, University of Minnesota 

David Stanley, ijjpard of Directors, The Enablers, Inc., Minne- 
apolis 

Emily Staples, Executive Committee, United Way of Greater 
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Jack Wallinga, Director of Child Psychiatry, Children's Health 
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Gerhard Weiss, Professor, German and Comparative Litera- 
ture, University of Minnesota 

Frank Wilderson, Vice President for Student A.ffairs, Univer- 
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Theartrice Williams, Ombudsman for Corrections, State of 
Minnesota 

Stanley E.. Williams, Assistant Director, University of Minne- 
sota Hospitals, and Director , of Research and Develoj}- 
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